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PART  305— IDENTIFICATION  AND 
ADMINISTRATION  OF  CULTURAL 
RESOURCES 

AGENCY:  Corps  of  Engineers,  DOD. 
ACTION:  Final  rule. 

SUMMARY:  This  document  prescribes 
policies  and  procedures  of  the  Corps  of 
Engineers  for  identification  and  ad¬ 
ministration  of  cultural  resources 
during  the  general  investigations, 
planning,  design,  construction,  and  op¬ 
eration  of  Civil  Works  projects.  These 
regulations  are  necessitated  by  a  body 
of  Federal  law  and  Executive  Orders 
which  prescribe  the  responsibilities 
and  authorities  of  Federal  agencies  to 
identify,  preserve,  protect  and  recover 
data  from  scientific,  historic,  architt?c- 
tural,  and  archeological  properties  im¬ 
pacted  by  their  activities  or  otherwise 
under  their  jurisdiction.  The  intended 
effect  of  these  regulations  is  to  guide 
field  operating  agencies  of  the  Corps 
of  Engineers  in  the  consideration  of 
such  resources  during  conduct  of  Civil 
Works  programs  under  jurLsdiction  of 
the  Chief  of  Engineers, 

EFFECTIVE  DATE:  April  3,  1978. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Richard  G.  Leverty,  telephone 

202-693-7290. 

SUPPLEMENTARY  INFORMATION: 
On  September  8,  1975,  the  Secretary 
of  the  Army,  acting  through  the  Chief 
of  Engineers,  published  proposed  regu¬ 
lation  in  the  Federal  Register  (33 
CFR  Part  305)  governing  Corps  of  En¬ 
gineers  procedures  for  Identification 
and  Administration  of  Cultural  Re¬ 
sources  involved  with  Civil  Works  ac¬ 
tivities.  A  45-day  period  was  provided 
during  which  comments  were  received 
from  other  Federal  agencies.  State 
agencies,  private  business,  universities, 
and  individuals.  Consultations  were 
also  held  with  the  Advisory  Council  on 
Historic  Preservation  pursuant  to  Sec¬ 
tion  1(3)  of  Executive  Order  11593, 
and  with  the  Heritage  Conservation 
and  Recreation  Service.  All  comments 
received  were  carefully  considered  ami 
resulted  in  a  number  of  changes  to  the 
proposed  regulation.  An  analysis  of 
comments  received  and  changes  made 
in  the  September  8.  1975,  proposed 
regulation  is  provided  below. 

1.  An  outline  of  specified  informa¬ 
tion  required  in  cultural  resources  re¬ 
ports  has  been  added  as  33  CFR 
305.18(c). 


2.  A  section  concerning  procedures 
for  Identification,  evaluation,  and  miti¬ 
gation  of  losses  of  cultural  resources  in 
work  areas  applied  for  under  Depart¬ 
ment  of  the  Army  Regulatory  Permit* 
has  been  deleted  from  this  rulemak¬ 
ing.  Recently  enacted  amendment*  to 
the  Water  Quality  Act  (Pub.  L.  95-217, 
approved  on  27  December  1977),  neces¬ 
sitate  revision  of  the  Corps  of  Engi¬ 
neers  regulations  governing  the  permit 
program  (33  CFR  320-329).  In  view  of 
this  need  for  revision  of  the  permit 
regulations,  it  was  determined  to  be 
more  appropriate  to  include  guidance 
on  the  relationship  of  cultural  re¬ 
sources  and  regulatory  permits  in  a  re¬ 
vised  33  CFR  320-329. 

3.  Certain  definitions  have  been 
broadened  (33CFR  305.4). 

4.  Coordination  with  State  Historic 
Preservation  Officers  and  the  Secre¬ 
tary  of  the  Interior  (Heritage  Conser¬ 
vation  and  Recreation  Service)  is  re¬ 
quired  by  statute.  Coordination  will 
also  be  accomplished  with  State  Ar¬ 
cheologists  and  State  Historians  when 
there  are  such  legally  constituted  offi¬ 
cials  of  State  Government.  While  Fed¬ 
eral  agencies  are  not  l»>gally  required 
to  adopt  the  consultation  prcx’e.ss  and 
Memorandum  of  Agreement  promul¬ 
gated  by  the  Advisory  Council  on  His¬ 
toric  Preservation,  the  Corps  of  Engi¬ 
neers  will  follow'  the  precepts  de¬ 
scribed  in  the  Council’s  prf^codures  (36 
CFR  Part  800),  to  the  extent  that  ne¬ 
gotiations  and  coordination  usually 
necessary  to  culminate  in  a  formal 
agreement  are  consistent  with  the 
need  to  exercise  the  public  business  in 
a  timely  and  economic  manner. 

5.  Section  305.18a  was  clarified  to 
make  it  plain  that  contractors  could 
release  manuscript.s,  photos,  and  other 
data  after  acceptance  of  their  reports 
by  the  Government. 

Certain  suggestions  and  recommen¬ 
dations  of  reviewers  were  not  adopted. 
These  are  briefly  discussed  below. 

1.  Heritage  Conserv'ation  and  Re¬ 
creation  Service  guidelines  do  not  re¬ 
strict  nominations  to  the  National 
Register  to  those  properties  whose 
owners  concur  in  such  actions.  Howev¬ 
er,  identification  of  a  historic  property 
during  the  Corps  planning  pro«:e.ss 
does  not  neces.sanly  mean  that  the 
property  will  ever  be  impacted  by  a 
Corps  activity.  Consequently,  informa¬ 
tion  on  the  property  will  be  furnished 
the  State  Historic  Preservation  Offi¬ 
cer,  who  may  nominate  it  to  the  Regis¬ 
ter  at  his  discretion. 

2.  Several  reviewers  expre.s.sed  the 
view  that  15-percent  surface  coverage 
of  a  project  area  might  be  insufficient 
to  establish  tljc  bounds  of  cultural  re¬ 
sources  present.  In  those  few  instances 
where  this  appears  to  be  the  case,  sp>e- 
ciai  permission  to  exceed  this  general 
level  may  be  granted. 

3.  The  question  of  ownership  of  arti¬ 
facts  removed  from  non-Federal  land 


is  not  properly  a  question  to  be  ad¬ 
dressed  by  the  Corps  of  Engineers 
which  is  concerned  w'ith  such  materi¬ 
als  in  Federal  ownenshlp. 

Comments  on  the  prci.'osed  regula¬ 
tion  were  received  from  the  following: 

Federal 

U.S.  Department  of  the  Interior 
Advi.sory  Council  on  Historic  Preserva¬ 
tion 

State  and  Local  Government 
Governor  of  Connecticut 
Louisiana  Department  of  Art.  Histori¬ 
cal  and  Cultural  Preservation 
Louisiana  Archeological  Survey  and 
Antiquities  Comjnis.sion 
New  Mexico  State  Planning  Office 
Arizxjna  State  Museum 
North  Carolina  Department  of  Cultur¬ 
al  Resources 

Kentucky  Heritage  Commi.ssion 
Executive,  New  Castle  County,  Del. 

Universities,  Private  Firms,  and 
I.ndividuals 

Dr.  Albert  Dekin,  University  of  Ala,ska 
Mr.  John  P.  Wilson.  New  Mexico  State 
University 

Mr.  Joseph  Kashi,  Georgetown  Uni¬ 
versity 

Mr.  Thomas  M.  Ryan,  Southern  Meth¬ 
odist  University 

Mr.  Jerry  L.  Haggard  for  Evans,  Kit¬ 
chen  and  Jenckes,  P.C.,  Phoenix, 
Ariz. 

Note.— The  U.S.  Army  Corps  of  engineers 
has  determined  that  this  document  does  not 
contain  a  major  proposal  requiring  prepara¬ 
tion  of  an  Inflation  Impact  Statement 
under  Executive  Order  11821  and  OMB  Cir¬ 
cular  A-107. 

Dated:  March  30,  1978. 

James  N.  Ellis, 
Colonel,  Corps  of  Engineers, 
Executive  Director,  Engineer  Staff. 

Accordingly  33  CFR  is  amended  by 
adding  a  new  Part  305  to  read  as  set 
forth  below: 

Sec. 

305.1  Purpose. 

305.2  Applicability. 

305.3  References. 

305.4  Definitions. 

305.5  Background. 

30.5.6  General  policy. 

305.7  Preauthorization  studies. 

305.8  P.hase  I  Advance  Engineering  and 
Design  (AE&D). 

305.9  Phase  II  Advance  Engineering  and 
Design  (AEA  D). 

305.10  Feature  design  memorand.a. 

305.11  Detailed  project  report. 

305.12  Construciion  and  land  acquisition 
not  st  arted. 

305.13  Pio.lect  under  construction. 

305.14  Completed  projecte. 

305  15  E-nergency  activities. 

305.16  Costs:  Allocation,  apportionment 
and  accounting. 

305.17  Coordination  with  others. 

305.18  Contract  procedures  and  reports. 

305.19  Report  Control  (RCS  DAEN-CWP- 
10). 

305.20  Effective  date. 
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Authority:  Pub.  L.  93-251,  Presenation 
of  Historic  and  Archeological  Data  (88  Stat. 
174,  24  May  1974;  and  Pub.  L.  89-655,  Na¬ 
tional  Historic  Preservation  Act  of  1966  <80 
Stat.  915),  15  October  1966. 

§  SO.i.I  Purpose. 

This  regulation  provides  guidance  to 
field  operating  agencies  of  the  Corps 
of  Engineers  for  the  identification, 
preservation  and  mitigation  of  losses 
of  cultural  resources  associated  with 
Federal  water  resource  developments. 
This  regulation  does  not  apply  to  Reg¬ 
ulatory  Programs  administered  by  the 
Corps  of  Engineers  pursuant  to  33 
CFR  320-329. 

§  30i).2  Applicability. 

This  regulation  is  applicable  to  all 
OCE  elements  and  all  field  operating 
agencies  having  Civil  Works  responsi¬ 
bilities. 

§  .■i0.').3  Reference. 

(See  EP  310-1-1  for  index  of  Corps 
regulations.) 

(a)  Pub.  L.  59-209,  Antiquities  Act  of 
1906  (34  Stat.  225). 

(b)  Pub.  L.  74-292,  Historic  Sites  Act 
of  1935  (49  Stat.  666). 

(c)  Pub.  L.  89-655,  National  Historic 
Preservation  Act  of  1966  (80  Stat.  915). 

(d)  Pub.  L.  91-190,  National  Environ¬ 
mental  Policy  Act  of  1969  (83  Stat. 
852). 

(e)  Pub.  L.  93-291,  Preservation  of 
Historic  and  Archeological  Data  (88 
Stat.  174)— amending  Pub.  L.  86-523, 
the  Reservoir  Salvage  Act  of  1960  (74 
Stat.  220). 

(f)  Executive  Order  11593,  Protec¬ 
tion  and  Enhancement  of  the  Cultural 
Environment,  13  May  1971  (36  FR 
8921,  15  May  1971). 

(g)  National  Register  of  Hi.storic 
Places  published  1978  (PR  7  Feb.  1978. 
Vol.  43  No.  26,  Part  II),  annually  and 
supplemented  on  the  first  Tuesday  of 
each  month. 

(h)  Procedures  for  the  Protection  of 
Hi.storic  and  Cultural  Properties  (36 
CFR  Part  800)  (FR  25  Jan.  1974,  Vol. 
39.  No.  18). 

(i)  National  Register  of  Historic 
Places,  “Nominations  by  States  and 
Federal  Agencies”  (36  CFR  60)  (FR  9 
Jan.  1976,  Vol.  41.  No.  6). 

(j)  National  Register  of  Historic 
Places,  Determinations  of  Eligibility 
for  Inclusion  (36  CFR  63)  (6  FR  27 
April  1976,  Vol.  41.  No.  82). 

(k)  TM  5-801-1,  Historic  Preserva¬ 
tion,  Administrative  Procedures. 

(l)  ER  10-1-3,  Divisions  and  Dis¬ 
tricts. 

(m)  ER  37-2-10,  Chapter  8.  Account¬ 
ing  and  Reporting.  Civil  Works  Activi¬ 
ties. 

(n)  ER  405-1-875,  Permits  to  Other 
Federal  Government  Agencies. 

(o)  ER  1105-2-50,  Continuing  Au¬ 
thorities  Program  (33  CFR  263). 


(p)  ER  1105-2-507,  Preparation  and 
Coordination  of  Environmental  State¬ 
ments  (33  CFR  209.410). 

(q)  ER  1130-2-401,  Visitor  Center 
Program. 

(r)  ER  1180-1-1,  Engineer  Contract 
Instructions. 

(s)  Engineer  Regulations  in  the 
1105-2-200  series,  10  November  1975, 
implementing  the  “Principles  and 
Standards  for  Planning  Water  and  Re¬ 
lated  Land  Resources”  (33  CFR  Parts 
290-295,  393). 

§  30.>.  t  Definitions. 

The  following  definitions  are  appli¬ 
cable  to  this  regulation: 

(a)  “Advisory  Council.”  The  Adviso¬ 
ry  Council  on  Historic  Preservation, 
established  pursuant  to  Title  II  of  the 
National  Historic  Preservation  Act  of 
1966  (16  U.S.C.  470i). 

(b)  “Agency  Official.”  For  purposes 
of  this  regulation,  normally  the  dis¬ 
trict  engineer  under  who.se  jurisdiction 
actions  are  taken  or  recommended. 

(c)  “Appropriate  historical  or  ar¬ 
cheological  authorities.”  The  Secre¬ 
tary  of  the  Interior  or  his  designated 
repre.sentative,  the  State  Historic 
Pre.servation  Officer,  the  State  Arche¬ 
ologist  and  the  State  Historian. 

(d)  “Cultural  resource.”  Any  build¬ 
ing.  site.  di.stnct,  structure,  object, 
data  or  other  material  signiheant  in 
history,  architecture,  science,  archeo¬ 
logy  or  culture.  (Also  see  paragraph 
(h)  of  this  .section.) 

(e)  “Cultural  resources  reconnais¬ 
sance.”  A  literature  search  and  records 
review  plus  an  on-the-ground  surface 
examination  of  selected  portions  of 
the  area  to  be  affected,  adequate  to 
asse.ss  the  general  nature  of  the  re¬ 
sources  probably  present  and  the 
probable  impact  of  alternative  plans 
under  consideration.  For  archeological 
reconnaissance,  test  excavations  may 
be  required  at  some  sites  so  that  evalu¬ 
ations  may  be  adequately  accom¬ 
plished.  This  level  of  investigation  is 
appropriate  to  preliminary  planning 
decKsions  and  will  be  of  a.ssi.stance  in 
determining  viable  alternative  plans  in 
feasibility  studies  during  General  In¬ 
vestigations.  Normally,  a  reconnais¬ 
sance  level  investigation  will  not  yield 
information  of  adequate  scope  to  .serve 
as  the  basis  for  requesting  determina¬ 
tions  of  eligibility  for  the  National 
Register  of  Historic  Places.  Should 
such  determinations  be  deemed  neces- 
.sary  by  reporting  officers,  they  should 
be  sought  from  the  Keeper  of  the  Na¬ 
tional  Register  after  consultation  with 
the  State  Hi.storic  Preservation  Officer 
as  prescribed  in  §  305.17(c). 

(f)  “Cultural  resources  survey.”  An 
intensive,  on-the-ground  survey  and 
testing  of  an  area  sufficient  to  deter¬ 
mine  the  number  and  extent  of  the  re¬ 
sources  present,  their  cultural  and  sci¬ 
entific  importance,  and  to  estimate 
the  time  and  cost  for  preserving,  re¬ 


covering  or  otherwise  mitigating  ad¬ 
verse  effects  on  them.  This  level  of  in¬ 
vestigation  is  appropriate  when  the 
project  has  been  authorized  and  final¬ 
ly  formulated,  and  will  thus  be  accom¬ 
plished  during  the  Phase  II  GDM 
stage  of  project  planning.  A  survey 
level  investigation  will  result  in  data 
adequate  to  determine  resources  eligi¬ 
bility  for  the  National  Register  of  His¬ 
toric  Places. 

(g)  “Mitigation:”  The  amelioration 
of  losses  of  significant  paleontological, 
scientific,  prehistorical,  historical,  ar¬ 
chitectural  or  archeological  resources 
which  will  be  accomplished  through 
preplanned  actions  to  preserve  such 
resources  or  recover  the  data  they  con¬ 
tain  by  application  of  profe.ssional 
techniques  and  procedures.  Mitigation 
measures  will  only  be  accomplished 
during  the  actual  con.struction  or  oper¬ 
ational  phases  of  Civil  Works  projects 
except  in  unusual  circumstances  re¬ 
quiring  prior  approval  by  the  Chief  of 
Engineers.  Requests  for  approval  shall 
be  transmitted  to  HQDA  (DAEN- 
eWP-P)  WASH  DC  20314.  Mitigation 
of  los.ses  of  cultural  resources  includes, 
but  is  not  limited  to,  such  measures  as: 

(1)  Recovery  and  pre.servation  of  an 
adequate  sample  of  archeological  data 
to  allow  for  analysis  and  published  in¬ 
terpretation  of  the  cultural  and  envi¬ 
ronmental  conditions  prevailing  at  the 
time(s)  the  area  was  utilized  by  man: 

(2)  Recording,  through  architectural 
quality  photographs  and/or  measured 
drawings  of  buildings,  structures,  dis¬ 
tricts  and  objects,  and  deposition  of 
such  documentation  in  the  Library  of 
Congress  as  a  part  of  the  Hi.storic 
American  Buildings  Survey  or  the  His¬ 
toric  American  Engineering  Record; 

(3)  Relocation  of  building.s,  struc¬ 
tures  and  objects: 

(4)  Adoption  of  alternative  plans  to 
allow  cultural  resources  to  remain  in 
place  (also  see  §  305.17(c));  and 

(5)  Reduction  or  elimination  of  im¬ 
pacts  by  engineering  solutions  to  avoid 
mechanical  effects  of  wave  wa.sh, 
.scour,  sedimentation  and  related  pro¬ 
cesses  and  the  effects  of  saturation. 

(h)  “National  Register.”  The  Nation¬ 
al  Register  of  Historic  Places  is  a  regis¬ 
ter  of  districts,  sites,  buildings,  .struc¬ 
tures,  and  objects  significant  in  Ameri¬ 
can  history,  architecture,  archeology 
and  culture,  maintained  by  the  Secre¬ 
tary  of  the  Interior  under  auttiority  of 
Section  2(b)  of  the  Historic  Sites  Act 
of  1935  and  Section  101(a)(1)  of  the 
National  Historic  Pre.servation  Act. 
The  National  Register  is  published  in 
its  entirety  in  the  Fkderal  Register 
each  year  in  February.  Addenda  are 
usually  published  on  the  first  Tuesday 
of  each  month. 

(i)  “One  per  centum  of  the  total 
amount  authorized  to  be  appropriated 
for  such  project.”  as  given  in  Section 
7(a)  of  the  Reservoir  Salvage  Act  of 
1960,  as  amended  (16  U.S.C.  469),  is 
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the  dollar  limitation  for  activities  in¬ 
volving  the  recovery,  protection  and 
preservation  of  cultural  resources. 
This  amount  shall  be  determined  by 
computing  one  percent  of  the  Federal 
appropriation  requirement  reflected  in 
the  latest  approved  estimate  of  project 
first  costs  for  projects  in  advance  engi¬ 
neering  and  design  or  under  construc¬ 
tion,  and  one  percent  of  the  total  Fed¬ 
eral  appropriations  for  construction 
for  completed  projects.  In  the  case  of 
comprehensive  systems  of  projects  in  a 
basin  or  on  a  river,  the  one  percent 
shall  be  computed  based  on  the  indi¬ 
vidual  projects  or  segments  of  the 
system  where  such  projects  or  seg¬ 
ments  have  been  assigned  separate 
CWIS  numbers  and  have  been  issued 
separate  work  allow'ances  during  their 
construction.  Congressional  authoriza¬ 
tion  is  required  to  exceed  the  dollar 
limitation  defined  in  this  paragraph. 
(See  also  §  305.6(a)  for  policies  on  ex¬ 
penditures  for  cultural  resource  activi¬ 
ties.) 

(j)  "Principal  Investigrator.”  An  indi¬ 
vidual  acting  personally,  or  an  individ¬ 
ual  designated  by  a  contractor,  to  ac¬ 
complish  cultural  resource  studies  or 
data  recovery. 

(k)  "Significance.”  Attributable  to 
districts,  sites,  buildings,  structures 
and  objects  of  historical,  architectural, 
and  archeological  (cultural)  value 
when  such  properties  are  included  in 
or  have  been  determined  by  the  Secre¬ 
tary  of  the  Interior  to  be  eligible  for 
inclusion  in  the  National  Register  of 
Historic  Places  after  evaluation 
against  the  criteria  contained  in  36 
CFR  60.6  (reference  §  305.3(i)). 

(l)  "State  Historic  Preservation  Offi¬ 
cer.”  The  official  within  each  State, 
authorized  by  the  State  at  the  request 
of  the  Secretary  of  the  Interior,  to  act 
as  liaison  for  purposes  of  implement¬ 
ing  the  National  Historic  Preservation 
Act.  In  many  States  there  are  also  of¬ 
ficially  de.sigriated  State  Historians 
and  State  Archeologists.  Further  ref¬ 
erences  to  the  State  Historic  Preserva¬ 
tion  Officer  incorporate  these  official¬ 
ly  designated  offices  and/or  individ¬ 
uals  of  State  government. 

§  305.5  Backgrouiul. 

Prior  to  1966,  primary  responsibility 
for  actions  pertaining  to  cultural  re¬ 
sources  associated  with  Federal  pro¬ 
grams  and  projects  was  delegated  by 
statute  to  the  Secretary  of  the  Interi¬ 
or.  With  enactment  of  the  National 
Historic  Preservation  Act  of  1956,  the 
National  Environmental  Policy  Act  of 
1969  and  promulgation  of  Executive 
Order  11593  in  1971,  additional  re¬ 
sponsibility  for  cultural  resources  was 
given  to  Federal  agencies  having  juris¬ 
diction  or  control  over  those  resources. 
As  a  result,  it  is  now  necessary  that 
the  Corps  of  Engineers  conduct  its  ac¬ 
tivities  in  accordance  with  these  poli¬ 
cies  and  consult  as  appropriate  with 


the  Department  of  the  Interior,  the 
Advisory  Council  on  Historic  Preserva¬ 
tion  and  the  State  Historic  Preserva¬ 
tion  Officer(8). 

§  305.6  General  policy. 

(a)  From  the  initiation  of  preauthor¬ 
ization  planning  through  post  authori¬ 
zation  planning  and  design,  construc¬ 
tion,  and  operation  and  management, 
all  Corps  of  Engineers  actions  will  be 
evaluated  In  terms  of  their  effect  on 
cultural  resources  within  the  overall 
policy  provisions  of  this  regulation. 
Those  actions  having  an  effect  on  sig¬ 
nificant  cultural  resources  will  be  fully 
coordinated  with  the  Heritage  Conser¬ 
vation  and  Recreation  Service,  State 
Historic  Preservation  Officer,  and  the 
Advisory  Council  on  Historic  Preserva¬ 
tion.  Appropriate  actions  will  be  taken 
to  discharge  all  Corps  responsibilities 
involved  in  a  spirit  of  proper  steward¬ 
ship  of  these  resources  for  the  benefit 
of  present  and  future  generations. 

(1)  At  each  stage  of  Corps  planning, 
design  and  construction,  the  degree 
and  scope  of  cultural  resource  Investi¬ 
gations  shall  be  conducted  and  dis¬ 
played  at  the  same  level  of  precision 
as  other  related  studies,  i.e.,  econom¬ 
ics,  hydrology,  geology,  biology,  etc. 

(2)  The  provisions  of  the  Reservoir 
Salvage  Act  of  1960,  as  amended  (16 
U.S.C.  469),  shall  be  utilized  as  the  au¬ 
thority  for  the  conduct  of  recovery, 
protection  and  preservation  activities 
and  any  related  and  necessary  cultural 
resources  surveys  at  authorized  pro¬ 
jects.  If  the  reporting  officer  deter¬ 
mines  from  a  cultural  resources  recon¬ 
naissance  or  survey  that  this  authority 
may  not  suffice  for  anticipated  cultur¬ 
al  resource  work  In  connection  with  a 
recommended  plan,  the  should  seek 
specific  Congressional  authorization  to 
exceed  he  one-percent  limitation  de¬ 
fined  in  §  305.4(i). 

(3)  Although  the  primary  emphasis 
of  the  Reservoir  Salvage  Act  of  1960, 
as  amended,  is  to  provide  federal  agen¬ 
cies  the  authority  for  conducting  cul¬ 
tural  resources  surveys  and  follow-on 
acivities  at  full  federal  expense  prior 
to  the  completion  of  project  construc¬ 
tion,  further  need  for  cultural  re¬ 
source  activities  may  occur  during  the 
operation  and  maintenance  of  civil 
works  projects  by  the  federal  govern¬ 
ment.  This  particularly  may  be  the 
case  with  projects  completed  prior  to 
the  enactment  of  the  1974  amend¬ 
ments  to  the  Reservoir  Salvage  Act, 
and  with  projects  for  which  changes  in 
project  operation  are  proposed.  In 
view  of  the  Congressional  Intent  of  the 
Reservoir  Salvage  Act,  district  engi¬ 
neers  may  expend  funds  for  cultural 
resource  activities,  within  the  dollar 
limitation  defined  in  paragraph  4i  of 
this  regulation,  from  Operations  and 
Maintenance  appropriations,  as  re¬ 
quired.  As  in  the  case  of  cultural  re¬ 
source  expenditures  during  construc¬ 


tion,  district  engineeers  shall  in  no 
way  view  the  one  percent  dollar  limita¬ 
tion  as  a  requirement  for  federal  ex¬ 
penditures  on  cultural  resource  acivi¬ 
ties.  (See  §  305.14(b)  for  further  discus¬ 
sion  on  utilization  of  the  Reservoir 
Salvage  Act  as  the  authority  for  cul¬ 
tural  resource  activities  following  pro¬ 
ject  construction.) 

(b)  Division  and  district  engineers 
should  consider  the  assignment  of  lead 
responsibility  for  cultural  resources  to 
the  appropriate  organizational  ele¬ 
ment  under  their  command,  normally 
the  Environmental  element  (ER  10-1- 
3),  which  will  take  the  lead  in  coordi¬ 
nating  and  processing  implementation 
action  involved.  Within  current  space 
limitations,  each  division  and  district 
engineer  should  evaluate  the  need  to 
staff  this  function  as  required  to  dis¬ 
charge  his  responsibilities  in  a  compe¬ 
tent  and  professional  manner. 

(c)  Reports  made  available  to  the 
general  public  shall  not  contain  specif¬ 
ic  locations  of  archeological  sites  so  as 
to  preclude  vandalism. 

(d)  When  archeological  or  historic 
studies  are  related  to  a  specific  group 
of  people  who.se  descendants  are  still 
living  in  the  general  area,  they  should 
be  informed  of  the  studies  and  con¬ 
sulted,  especially  where  interpretive 
developments  are  being  considered. 
Human  skeletal  remains  shall  not  be 
placed  on  public  display. 

(e)  Pre.servation  of  significant  cul¬ 
tural  resources  is  nearly  always  consid¬ 
ered  preferable  to  recovery  of  data  by 
excavation  or  other  means,  and  may 
often  be  more  economical  in  terms  of 
both  economic  and  environmental 
costs.  When  a  significant  property  can 
be  preserved  or  adverse  affect  other¬ 
wise  avoided  for  an  amount  reasonr  bly 
comparable  to,  or  less  than,  the 
amount  required  to  recover  the  data  it 
contains,  full  consideration  shall  be 
given  to  the  former  course  of  action. 
(Also  see  §  305.16(c).) 

(f)  Principal  investigators  conduct¬ 
ing  cultural  resource  studies  under 
contract  shall  have  recognized  exper¬ 
tise  in,  and  shall  be  re.';ponsible  for  the 
validity  of,  material  presented  in  cul¬ 
tural,  historical  and  archeological  re¬ 
ports.  In  the  event  of  controversy  or 
court  challenge  of  the  reports,  the 
principal  investigator  shall  be  placed 
under  contract  by  the  Government  to 
testify  on  behalf  of  the  Government 
in  support  of  report  findings.  The 
principal  investigator  shall  have  access 
to  a  depository  for  notes,  photographs 
and  artifacts,  where  they  will  be  per¬ 
manently  available  to  scholars.  The 
contracting  officer  should  insure  that 
scopes  of  work  written  for  cultural  re¬ 
sources  work  require  the  principal  in¬ 
vestigator  to  devote  adequate  time  to 
the  contract  to  accomplish  the  work  in 
a  timely  m.anner.  (See  paragraph  205, 
Section  22,  ER  1180-1-1  for  require¬ 
ments  to  obtain  OCE  approval  for  se¬ 
lection  of  expert  consultants.) 
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(g)  A  right-of -entry  or  other  written 
permission  must  be  obtained  from  the 
owner  or  administrator  before  Corps 
persoimel,  agents  or  contractors  may 
enter  upon  private  or  public  property 
for  the  purpose  of  conducting  cultural 
resources  investigations. 

§  305.7  Preauthorization  (studieH. 

(a)  Upon  initiation  of  general  inves¬ 
tigation  studies,  the  district  engineer 
shall  notify,  in  writing,  the  «ppor- 
prlate  field  official  of  the  Heritage 
Conservation  and  Recreation  Service 
(HCRS)  and  the  State  Historic  Preser¬ 
vation  Offlcer(s)  of  the  study  area  in¬ 
volved,  and  request  any  available  in¬ 
formation  on  cultural  resources  of  the 
area.  The  district  engineer  shall  con¬ 
duct.  or  have  conducted,  a  cultural  re¬ 
sources  reconnaissance  in  order  to 
Identify  districts,  sites,  buildings, 
structures  and  objects  of  lnt«erest  or 
importance  in  architecture,  history  or 
prehistory  which  would  be  affected  by 
proposed  projects  and  all  alternatives 
brought  to  Stage  3  of  the  Multiobjec¬ 
tive  Planning  Process  described  in 
Part  291.  This  work  may  be  performed 
by  qualified  in-house  personnel  or  by 
contact  with  a  qualified  institution 
which  shall  execute  the  contract 
through  a  principal  Investigator. 
Funds  may  not  be  trarvsferred  to  the 
Secretary  of  the  Interior  for  participa¬ 
tion  in  the  preauthorization  studies. 

(b)  A  report  of  this  reconnaissance 
shall  be  prepared  by  the  principal  in¬ 
vestigator  as.sessing  in  general  terms 
the  significance  or  values  of  the  ciil- 
tural  resources  located  in  the  Impact 
area  of  alternative  plans  evaluated.  In 
addition,  it  should  Include  a  discussion 
of  methods  and  an  estimate  of  antici¬ 
pated  need  for  and  cost  of  a  cultural 
resources  survey  within  the  .selected 
project  area  during  later  stages  of 
planning.  (See  §  305.9(c).) 

(c)  Where  regional  or  basinwide 
studies  are  being  conducted,  or  where 
a  number  of  alternatives  exist,  the 
scope  of  the  overall  investigation  may 
require  that  cultural  resource  studies 
include  only  literature  research,  local 
interviews  and  a  sample  field  recon¬ 
naissance.  For  archeological  resources, 
this  reconnaissance  should  be  of  the 
magnitude  required  to  provide  a  pre¬ 
dictive  model  for  the  numbers,  types, 
and  qualities  of  sites  in  the  area.  The 
minmum  surface  coverage  required  to 
provide  adequate  quantifiable  data  for 
such  a  predictive  model  will  vary,  but 
normally  will  not  exceed  15  percent  of 
the  total  impact  area  of  plans  under 
consideration. 

(d)  Upon  completion  of  a  cultural  re¬ 
source  reconnaissance,  two  copies  of 
the  report  shall  be  forw'arded  to  the 
Chief  of  the  Office  of  Archeology  and 
Historic  Preserv'ation,  Heritage  Con¬ 
servation  and  Recreation  Service,  with 
a  request  for  review  and  comment. 
Copies  shall  be  also  furnished  the  re¬ 


spective  State  Historic  Preservation 
(Officer,  State  Archeologist  and  State 
Historian  for  review  and  comment, 
and  to  other  agencies,  societies,  uni¬ 
versities.  museums.  Institutions  or  in¬ 
dividuals  on  a  need-to-know  basis.  In¬ 
formation  and  data  resulting  from  the 
cultural  resburce  reconnaissance  will 
be  incorporated  in  survey  reports  and 
draft  Environmental  Impact  State¬ 
ments  (EIS).  These  documents  should 
discuss,  in  general  terms,  recommenda¬ 
tions  for  further  study  and  testing. 
Should  National  Register  or  known 
Register-eligible  properties  appear  to 
be  adversely  affected  by  any  alterna¬ 
tive  likely  to  be  recommended  for  au¬ 
thorization,  the  Advisory  Council  on 
Historic  Preservation  should  be  noti¬ 
fied,  and  any  comments  received  in¬ 
cluded  in  the  EIS  and  in  the  survey 
report. 

§  305.8  Phase  I  Advance  Engineering  and 
Design  (AE&D). 

Procedures  for  cultural  resources  in¬ 
vestigations  for  Phase  I  AE&D  studies 
shall  be  essentially  the  same  as  for  the 
preauthorization  feasibility  studies.  In 
instances  where  the  surv'ey  report  is 
reasonably  current  and  no  significant 
changes  in  the  authorized  project  are 
proposed,  the  information  previously 
provided  will  be  incorporated  or  sum¬ 
marized  in  the  Phase  I  GDM,  and  in 
an  updated  EIS.  if  required.  More  in- 
depth  studies  than  a  reconnaissance 
may  be  accomplished  at  this  stage 
only  if  required  in  the  decision-making 
process,  i.e.,  the  cultural  resources  in¬ 
volved  are  potentially  of  such  signifi¬ 
cance  as  to  affect  the  nature  or  loca¬ 
tion  of  the  project. 

§  305.9  Phase  II  Advance  Engineering  and 
DeHign  (AE&D). 

(a)  Upon  initiation  of  Phase  11 
AE&D  studies,  the  district  engineer 
shall  notify  the  appropriate  field  offi¬ 
cial  of  the  Heritage  Conservation  and 
Recreation  Service  and  the  State  His¬ 
toric  Preservation  Officer,  requesting 
any  available  information  on  a  cultur¬ 
al  resources  of  the  specific  area  of  the 
project’s  Impact.  The  district  engineer 
shall  conduct,  or  have  conducted,  a 
cultural  resources  survey  of  the  direct 
area  of  project  impact  and  a  report 
shall  be  prepared  therefrom.  The 
nature  of  this  survey  will  be  based  on 
the  recommendations  contained  in  any 
cultural  resources  reconnaissance  re¬ 
ports  prepared  during  the  preauthori¬ 
zation  of  Phase  I  studies. 

(b)  The  cultural  resources  report 
shall  Include  assessments  of  the  eligi¬ 
bility  of  specific  cultural  properties  for 
inclusion  in  the  National  Register  of 
Historic  Places;  specific  recommenda¬ 
tions  for  all  necessary  mitigation;  rec¬ 
ommendations  for  development  of  in¬ 
terpretative  displays;  a  discussion  of 
the  public  or  scientific  value  of  pro¬ 
posed  mitigation  actions;  and  estimat¬ 


ed  costs  of  proposed  mitigation  mea¬ 
sures.  (Also  see  §309.18(c)  of  this 
Chapter  for  further  detain  on  infor¬ 
mation  to  be  presented  in  such  re¬ 
ports.) 

(c)  "Two  copies  of  the  draft  cultural 
resources  report  shall  be  furnished  the 
Chief,  Office  of  Archeology  and  His¬ 
toric  Preservation.  Heritage  Conserva¬ 
tion  and  Recreation  Service;  and  one 
copy  shall  also  be  provided  the  State 
Historic  Preservation  Officer,  State 
Archeologist,  and  State  Historian, 
with  requests  for  review  and  comment. 

(d)  After  review  aiid  concurrence  by 
the  State  Historic  Preservation  Officer 
in  the  significance  of  cultural  proper¬ 
ties  identified  in  such  surveys,  district 
engineers  may  submit  to  DAEN-CWP- 
P  nominations  to  the  National  Regis¬ 
ter  of  Historic  Places  as  prescribed  in 
§305.3(j)  or  seek,  from  the  Secretary 
of  the  Interior,  determinations  of  eligi¬ 
bility  for  the  National  Register.  Subse¬ 
quently,  they  may  seek  the  comments 
of  the  State  Historic  Preservation  Of¬ 
ficer  and/or  the  Advisory  Council  on 
Historic  Preservation  concerning  plans 
for  mitigation  of  losses  of  Register  or 
Register-eligible  cultural  properties  or 
project  lands.  Mitigation  measures 
shall  be  implemented  during  the 
actual  project  construction  period  and 
will  be  limited  to  Register  or  Register- 
eligible  cultural  properties  directly 
subjected  to  irreparable  loss  or  de¬ 
struction  as  tlie  result  of  Corps  activi¬ 
ties  involving  alteration  of  the  terrain. 

(e)  The  information  from  the  cultur¬ 
al  resources  report,  and  comments  ob¬ 
tained  thereon,  shall  be  incorporated 
in  the  Phase  II  GDM  and  any  EIS 
under  preparation.  If  the  final  EIS 
has  been  filed  with  the  Emironraentai 
Protection  Agency.  supplemental 
pages  shall  be  prepared  as  deemed 
neces.sary  by  the  reporting  officer,  and 
forw’arded  to  EPA  as  provided  by 
§  209.410  of  this  chapter.  Copies  of  the 
letter  of  transmittal  and  supplemental 
pages  shall  be  furnished  to.  appropri¬ 
ate  State  and  areawide  A-95  Clearing¬ 
houses.  the  Advisory  Council  on  His¬ 
toric  Preservation,  State  Historic  Pres¬ 
erv'ation  Officer  and  the  Heritage  Con¬ 
servation  and  Recreation  f^Jervice  for 
information  and  any  additional  com¬ 
ment  they  may  wish  to  fumk^h, 

(f)  It  may  be  desirable  that  the  prin¬ 
cipal  investigator  complete  nomina¬ 
tion  forms  to  the  National  Register, 
but  in  all  cases  he  shall  specifically 
define  the  reasons  for  significance  in 
order  to  justify  expenditures  of  funds 
for  data  recovery  or  other  mitigation 
during  the  project  construction  period, 

(1)  Nominations  to  the  National 
Register  may  be  submitted  to  DAEN- 
eWP-P  for  sites  not  currently  on  fee- 
owned  lands  only  if  they  are  accompa¬ 
nied  by  a  letter  from  the  present  land- 
owner  indicating  concurrence  in  such 
action. 

(2)  Information  on  cultural  proper¬ 
ties  which  are  not  on  fee-owned  lands 
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at  the  time  the  survey  is  accomplished 
shall  be  furnished  to  the  State  Histor¬ 
ic  Preservation  Officer,  who  may 
submit  nominations  through  State 
channels. 

(3)  The  investigations  and  prepara¬ 
tion  of  forms  may  be  accomplished  by 
qualified  in-house  personnel,  by  direct 
contract  with  qualified  institutions 
and  individuals,  or  by  transfef  of 
funds  to  the  Heritage  Conservation 
and  Recreation  Service. 

§  305.10  Feature  design  memoranda. 

Pull  recognition  shall  be  given  to  the 
cultural  resources  known,  or  anticipat¬ 
ed  to  exist,  on  project  lands  during 
preparation  of  feature  design  memo¬ 
randa.  Designs  and  cost  estimates  for 
major  project  features  shall  reflect 
the  mitigation  measures  determined  to 
be  appropriate  in  the  approved  cultur¬ 
al  resources  reconnaissance  and  survey 
reports.  For  major  projects  and  where 
the  estimated  costs  of  cultural  re¬ 
sources  mitigation  exceeds  the  district 
engineers  authority  prescribed  in 
1305.18(b)  of  this  regulation,  division 
engineers  may  prescribe  the  prepara¬ 
tion  of  a  cultural  resources  Feature 
Design  Memorandum. 

§  305.11  Detailed  project  report. 

The  procedures  outlined  in  para¬ 
graph  9  for  Phase  II  GDM’s  shall  be 
followed,  subsequent  to  selection  of 
the  recommended  plan,  during  the 
preparation  of  Detailed  Project  Re¬ 
ports  under  Continuing  Authority 
Programs  (ER  1105-2-50). 

§  30.5.12  Construction  and  land  acquisition 
not  started. 

Upon  receipt  of  initial  construction 
funds,  the  district  engineer  shall  im¬ 
plement  any  approved  plan  for  mitiga¬ 
tion  of  losses  of  Register  or  Register- 
eligible  cultural  properties  located  on 
project  lands. 

(a)  Initial  mitigation  efforts  should 
be  directed  to  critical  items  of  con¬ 
struction  on  Federal  lands  or  on  non- 
Federal  lands  under  Corps  jurisdiction 
for  project  purposes.  Examples  of  such 
critical  items  include  access  roads,  pro¬ 
ject  buildings,  dam  sites  and  borrow 
areas  and  relocations.  The  work  may 
be  accomplished  by  qualified  in-house 
personnel,  by  contract  with  recognized 
institutions  or  individuals,  or  by  trans¬ 
fer  of  funds  to  the  Heritage  Conserva¬ 
tion  and  Recreation  Service. 

(b)  To  preclude  deterioration  and 
vandalism,  consideration  should  be 
given  to  allowing  present  owTiers  or 
others  to  occupy,  at  an  adequate 
rental  rate  (which  m^ay  be  reduced  or 
made  nominal),  or  otherwise  to  utilize 
historic  structures  under  lease  ar¬ 
rangements  until  agreed-upon  mitiga¬ 
tion  measures  have  been  accomplished 
or  the  property  is  actually  required  to 
be  vacated.  Where  former  owners  or 
others  desire  to  salvage  or  remove  all 


or  parts  of  historic  buildings,  etc., 
these  rights  should  not  be  exercised 
until  adequate  documentation  of  the 
property  has  been  obtained  and  ac¬ 
cepted  by  the  Library  of  Congress. 
(See  §  305.4(g)(2).) 

§  305.13  Projects  under  construction. 

(a)  In  instances  where  construction 
has  been  initiated  without  an  ade¬ 
quate  cultural  resources  survey  and 
plan  for  mitigation  of  losses  of  cultur¬ 
al  resources,  steps  should  be  taken  to 
include  funds  for  such  activities  in  the 
next  project  cost  estimate  and  budget 
request,  or  preferably,  to  reallocate 
available  funds  so  as  to  insure  compli¬ 
ance  with  the  requirements  of  law  and 
this  regulation. 

(b)  Items  of  apparent  historical  or 
archeological  value  which  are  discov¬ 
ered  in  the  course  of  construction  ac¬ 
tivities  shall  be  carefully  preserved 
pending  a  determination  of  their  sig¬ 
nificance  and  their  appropriate  dispo¬ 
sition.  Construction  contracts  shall  re¬ 
quire  the  contractor  to  leave  such 
finds  undisturbed  and  immediately 
report  them  to  the  contracting  officer 
so  that  the  appropriate  authorities 
may  be  notified,  and  a  determination 
can  be  made  by  the  district  engineer 
as  to  their  significance  and  what,  if 
any,  special  disposition  of  the  finds 
should  be  made. 

§  305.14  Completed  projects. 

(a)  Each  district  engineer  shall  es¬ 
tablish  and  implement  a  program  to 
insure  appropriate  consideration  of 
cultural  resources  at  Corps  operated 
projects  under  his  jurisdiction.  These 
activities  are  to  be  accomplished  as  a 
part  of  the  Corps  project  management 
program  and  should  not  be  confused 
with  the  activities  to  be  accomplished 
pursuant  to  the  Reservoir  Salvage  Act 
of  1960,  as  amended,  which  is  dis¬ 
cussed  in  305.14(b)  of  this  section 
below.  Such  program  shall  Include  the 
conduct  of  a  cultural  resources  recon¬ 
naissance  or  a  cultural  resources 
survey  for  all  lands  under  the  district 
engineer’s  jurisdiction  for  the  pur¬ 
poses  of  operation  and  maintenance  of 
Corps  projects,  as  follows: 

(1)  Such  program  shall  provide  for 
the  performance  of  a  cultural  re¬ 
sources  reconnaissance  to  locate,  in¬ 
ventory  and  nominate  to  the  Secretary 
of  the  Interior  all  sites,  buildings,  dis¬ 
tricts  and  objects  that  appear  to  quali¬ 
fy  for  listing  on  the  National  Register 
of  Historic  Places,  for  all  lands  under 
the  district  engineer’s  jurisdiction  for 
purposes  of  operation  and  mainte¬ 
nance,  except  where  this  has  already 
been  accomplished. 

(2)  A  cultural  resources  survey  is  ap¬ 
propriate,  and  shall  be  conducted,  at 
least  for  that  immediate  area  of  a  pro¬ 
ject  which  will  be  directly  affected  by 
any  activity  which  involves  any  alter¬ 
ation  of  the  terrain  or  the  raising  or 


lowering  of  the  water  level  of  a  reser¬ 
voir  or  pool, 

(3)  A  cultural  resources  survey  is 
also  appropriate,  and  shall  be  conduct¬ 
ed,  for  any  area  which  is  subject  to 
erosion  caused  by  the  waters  of  a 
Corps  reservoir  or  pool  for  which  the 
water  level  is  not  to  be  raised  or  low¬ 
ered,  and  for  any  areas  in  which  alter¬ 
ation  of  the  terrain  may  result  due  to 
heavy  public  use,  except  where  an  ade¬ 
quate  cultural  resources  survey  has  al¬ 
ready  been  accomplished. 

(4)  Whenever  an  environmental 
statement  is  prepared  or  updated  in 
connection  with  any  operation  and 
maintenance  activity  at  a  Corps  pro¬ 
ject,  the  information  from  a  cultural 
resources  reconnaissance  or,  where  ap¬ 
propriate,  from  a  cultural  resources 
sur^'ey,  shall  be  considered. 

(b)  The  Reservoir  Salvage  Act  of 
1960,  as  amended  (16  U.S.C.  469),  pro¬ 
vides  the  Corps  with  the  authority  to 
expend  funds  for  the  recovery,  protec¬ 
tion  and  preservation  (including  neces¬ 
sary  survey  or  other  investigatory  ac¬ 
tivities)  of  significant  cultural  re¬ 
sources  where  they  will  be  directly 
threatened  with  irreparable  loss  or  de¬ 
struction  by  Corps  operation  and 
maintenance  activities,  within  the 
dollar  limitation  defined  in  §  305.4(i). 

(1)  "This  authority  may  be  utilized 
only  where  the  Coi*ps  finds  or  is  noti¬ 
fied  by  an  appropriated  authority  that 
its  activities  may  cause  irreparable  loss 
or  destruction  of  significant  cultural 
resources. 

(1)  The  Corps  may  make  such  find¬ 
ings  as  it  performs  its  usual  responsi¬ 
bilities,  such  as;  the  conduct  of  a  cul¬ 
tural  resources  reconnaissance  or 
survey,  the  preparation  of  an  environ¬ 
mental  statement,  coordination  with 
other  agencies,  or  observation  during 
actual  construction  and  management 
activities. 

(ii)  An  appropriate  authority,  whose 
notification  of  the  Corps  in  writing 
may  activate  Corps  authority  under 
the  Reservoir  Salvage  Act  of  1960,  as 
amended,  is  any  one  of  the  following: 
The  Secretary  of  the  Interior  or  his 
designated  representative,  the  State 
Historic  Preservation  Officer,  the 
State  Archeologist,  or  the  State  Histo¬ 
rian. 

(2)  No  authority  is  contained  in  the 
Reservoir  Salvage  Act  of  1960,  as 
amended,  for  the  maintenance,  resto¬ 
ration  or  rehabilitation  by  the  Corps 
of  historic  buildings,  structures,  sites 
or  objects  located  on  project  lands 
whether  or  not  such  cultural  proper¬ 
ties  may  be  on  or  eligible  for  inclusion 
in  the  National  Register  of  Historic 
Places.  Nor  is  there  any  authority  in 
this  or  other  Acts  for  cultural  resource 
investigations  and  mitigation  measures 
at  completed  Local  Flood  Protection 
and  similar  projects  after  construction 
has  been  completed  and  the  project 
has  been  turned  over  to  local  interests 
for  operation  and  maintenance. 
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(3)  Code  710  funds  will  not  be  used 
for  expenditures  under  the  Reservoir 
Salvage  Act. 

(c)  Administrative  actions  such  as 
leases,  licenses,  easements  and  permits 
involving  the  utilization  of  project  re¬ 
sources  by  others  may  result  in  signifi¬ 
cant  effects  on  cultural  resources  and 
will,  therefore,  require  separate  con¬ 
sideration  on  a  case-by-case  basis.  The 
effects  of  these  actions  shall  be  consid¬ 
ered  and  treated  in  the  environmental 
assessment  or  environmental  impact 
statement  pertaining  to  the  proposed 
entitlement.  Costs  of  cultural  re¬ 
sources  surveys  and  appropriate  miti¬ 
gation  measures  included  in  the  ad¬ 
ministrative  action  instrument  shall 
be  the  responsibility  of  the  grantee 
except  when  the  district  engineer 
deems  it  to  be  in  the  best  interest  of 
the  Government  to  assume  these  costs 
as  a  part  of  the  program  authorized  in 
paragraph  (a)  of  this  section. 

(d)  Where  Federal  interest  consists 
of  a  flowage  easement  or  other  estate 
less  than  fee  simple,  written  permis¬ 
sion  must  be  obtained  from  the  owner 
of  the  underlying  fee  before  Corps 
personnel  or  contractors  may  enter 
upon  the  lands  for  cultural  resource 
investigations  or  salvage  activities. 
Plans  to  expend  appropriated  funds 
for  cultural  resources  data  recovery  or 
protection  on  non-Pederal  lands  re¬ 
quire  prior  approval  of  the  Chief  of 
Engineers,  Requests  for  approval  shall 
be  transmitted  to  HQDA  (DAEN- 
eWP-P)  WASH  DC  20314. 

(e)  Permission  for  the  examination 
of  ruins,  excavations  of  archeological 
sites  or  gathering  of  objects  of  antiqui¬ 
ty  on  project  land.s  may  be  granted  in 
accordance  with  the  provisions  of  ER 
405-1-875.  Properties  on  the  National 
Register  may  be  posted  with  a  warriing 
sign  when  considered  appropriate  by 
the  district  engitieer.  Caution  should 
be  exercised  in  signing  inconspicuous 
sites  so  as  not  to  draw  undue  attention 
to  their  presence  and  thus  inadver¬ 
tently  encourage  unlawful  activities. 
Wording  for  an  approved  warning  sign 
is  contained  in  Appendix  C  of  this  reg¬ 
ulation. 

(f)  In  cases  where  a  cultural  re¬ 
sources  survey  of  lands  which  have 
been  only  partially  or  inadequately  in¬ 
vestigated  is  required,  the  district  en¬ 
gineer  shall  evaluate  sites  under  his 
jurisdiction  which  are  identified  by 
such  investigations  and  prepare  and 
forward  in  DAEN-CWP-P,  for  execu¬ 
tion  by  the  Federal  Representative  of 
the  Directorate  of  Civil  Works,  forms 
nominating  the  property  to  the  Na¬ 
tional  Register  of  Historic  Places  for 
sites  meeting  Register  criteria.  Fvcfer- 
ence  §§  305.3(k).  and  305.3(1). 

(g)  In  cases  where  cultural  proper¬ 
ties  on  or  eligible  for  inclusion  in  the 
National  Register  are  being  or  would 
be  adversely  affected  as  a  result  of 
past  or  future  activities  (such  as 


changes  in  pool  levels,  land  alteration, 
shoreline  erosion,  construction  of 
roads,  traffic  or  public  use  areas),  and 
methods  for  protection  or  preservation 
are  infeasible  or  economically  unrea¬ 
sonable,  mitigation  or  adverse  effects 
shall  be  considered  in  the  same 
manner  as  if  the  lands  had  been  re¬ 
cently  acquired  for  construction  of  a 
new  project. 

(h)  After  the  effective  data  of  this 
regulation.  Environmental  Impact 
Statements  prepared  for  completed 
projects,  operated  and  maintained  by 
the  Corps,  shall  addresss  impacts  upon 
cultural  resources  and  proposed  mea- 
sure.s  to  mitigate  adverse  effects. 

(1)  Where  the  district  engineer  con¬ 
siders  it  necessary  and  desirable  to  ac¬ 
complish  maintenance,  restoration  or 
rehabilitation  of  an  historic  building, 
structure,  site  or  object  located  on 
Federal  lands  at  a  completed  w-ater  re- 
.sources  project  under  his  jurisdiction, 
he  shall  include  such  activity  in  the 
appropriate  postauthorization  plan¬ 
ning  report  including  adequate  assur¬ 
ances  by  local  interests  that  they  will 
meet  the  requirements  for  sharing  of 
costs  and  assumption  of  all  future 
maintenance  of  the  property  under 
policies  governing  recreation  develop¬ 
ment  at  completed  projects. 

§  305.15  Emergency  activitiett. 

Work  conducted  as  a  result  of  a  nat¬ 
ural  disaster  or  other  emergency  ac¬ 
tions  cited  in  §209.410,  is  excluded 
from  the  provision.*?  of  this  regulation 
if  cultural  resources  surveys  and/or 
data  recovery  would  impede  remedial 
construction  activities.  However, 
action  officers  should  exercise  reason¬ 
able  precaution  to  insure  preservation 
of  cultural  resources  consistent  with 
the  nature  of  the  situation. 

§  305.16  ('o!4ts:  Allocation,  apportionment 
and  accounting. 

Costs  for  identification  and  mitiga¬ 
tion  of  losses  of  cultural  resources  di¬ 
rectly  affected  by  E’ederal  construc¬ 
tion  on  Federal  lands  and  on  non-Fed- 
eral  lands  under  Corps  jurisdiction  for 
project  purpo.scs,  including  operation, 
maintenance  and  management  activi¬ 
ties  accomplished  by  the  Corp.s,  shall 
be  presented  in  Corps  reports  as  fol¬ 
lows: 

(a)  Estimated  costs  for  cultural  re¬ 
sources  reconnaissance  as  part  of  a 
survey  investigation  .shall  be  included 
in  the  PB-6  ENG  (Form  2204).  These 
costs  are  non-relmbursable  and  are  ex¬ 
cluded  from  the  one-percent  limitation 
defined  in  §  305.4(1). 

(b)  Estimated  costs  of  post  authori¬ 
zation  cultural  resources  surveys,  data 
recovery  or  other  mitigation,  analysis 
and  publication  shall  be  presented  in 
preauthorization  and  post  authoriza¬ 
tion  reports,  and  shall  be  included  In 
the  PB-2A  (ENG  Form  2201A).  Except 
as  specified  in  paragraph  (c)  of  this 


section,  these  costs  are  non-re imburs- 
able  up  to  the  one-percent  limit  de¬ 
fined  in  §  305.4(1).  These  non-reimburs- 
able  costs  w’ill  be  shown  by  footnote  in 
project  cost  allocations,  but  do  not 
enter  into  the  allocation  or  apportion¬ 
ment  of  costs  or  into  computation  of 
benefit-cost  ratios.  Federal  expendi¬ 
tures  for  identification  and  mitigation 
of  losses  of  cultural  resources  shall  not 
exceed  the  one-percent  limit  without 
specific  authorization  by  Congress. 

(c)  Co.sts  for  modification,  such  as 
resiting,  of  proposed  projects  formu¬ 
lated  or  reformulated  under  the  Prin¬ 
ciples  and  Standards  (reference 
§  305.3(r))  which  are  proposed  to  be  in¬ 
curred  to  avoid  adverse  impacts  on  cul¬ 
tural  resources,  are  joint  economic 
costs.  Co.sts  of  such  modifications  in 
excess  of  those  which  would  be  in¬ 
curred  for  recovery  of  data  and/or 
other  documentation  (.see  §  305.4(g)) 
shall  be  allocated  to  the  causative  pur¬ 
poses  by  the  Separable  Cost-Remain¬ 
ing  Benefit  method  of  allocation  and 
apportioned  to  Federal  and  non-Feder- 
al  interests  in  accordance  with  law  and 
policy  governing  the  particular  pur¬ 
poses  of  the  project. 

(d)  Cost  accounting  procedures  are 
contained  in  ER  37-2-10. 

§305.17  (  oordiaation  Hith  others. 

District  engineers  shall  coordinate 
with  other  Federal  and  non-Federal 
interests  having  statutory  resporusibil- 
ities  for  cultural  resources  in  all 
phases  of  project  planning  and  execu¬ 
tion.  Specifically  designated  agencies 
and  entities  for  coordination  and 
review  of  project  impacts  on  cultural 
resources  are  the  Secretary  of  the  In¬ 
terior.  acting  through  the  Heritage 
Conservation  and  Recreation  Service: 
the  Advisory  Council  on  Historic  Pres¬ 
ervation:  and  the  appropriate  State 
Historic  Preservation  Officer(s).  It  is 
also  desirable  to  maintain  coordina¬ 
tion  with  other  public  Interest  g’^oups. 
State  Archeologists  and  Historians, 
State  and  local  archeological  and/or 
historical  societies,  other  State  and 
E'ederal  agencies,  institutions,  founda¬ 
tions,  or  individuals  with  special  inter¬ 
ests  or  expertise  in  cultural  resources. 

(a)  Heritage  Conservation  and  Re¬ 
creation  Service  (HCRS).  Pursuant  to 
the  Reservoir  Salvage  Act  of  1960,  as 
amended  by  Pub.  L.  93-291,  district  en¬ 
gineers  shall  provide  written  notice  to 
the  Secretary  of  Interior,  through  ap¬ 
propriate  field  officials  of  the  Heritage 
Conservation  and  Recreation  Service, 
before  undertaking  any  Federal  con¬ 
struction  project,  activity  or  program 
which  may  cause  irreparable  loss  or 
destruction  of  .significant  scientific, 
prehistorical,  historical,  or  archeologi¬ 
cal  data.  Thereafter,  the  district  engi¬ 
neer  will  maintain  continuing  coordi¬ 
nation  with  the  Service  on  cultural  re¬ 
source  matters,  including  transfer  of 
funds  for  post  authorization  cultural 
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resource  surveys  and/or  mitigation  ac¬ 
tions  on  Civil  Works  projects  (includ¬ 
ing  the  arialysis  of  data  and  publica¬ 
tion  of  reports  resulting  from  such  in¬ 
vestigations),  when  he  considers  such 
fund  transfers  appropriate. 

(1)  Instructions  for  such  work  will 
roecify  the  necessity  for  the  Heritage 
Conserv’ation  and  Recreation  Service 
to  provide  information  at  appropriate 
limes  in  order  that  other  planning 
studies  and  construction  activities  are 
not  delayed. 

(2)  When  cultural  resources  studies 
or  data  recovery  are  to  be  accom¬ 
plished  by  direct  contract,  the  district 
engineer  may  ieque.st  the  Heritage 
Conservation  and  Recreation  Service 
(HCRS)  to  review  the  Scope  of  Work 
and  proposals  from  interested  contrac¬ 
tors  and  will  furnish  a  copy  of  the  ex¬ 
ecuted  contract  to  HCRS.  Upon  com¬ 
pletion  of  the  w'ork,  the  district  engi¬ 
neer  will  notify  HCRS  of  the  findings, 
in  writing,  by  furnishing  two  copies  of 
the  report  prepared  by  the  Corps,  or 
its  consultants,  to  the  Chief,  Office  of 
Archeology  and  Historic  Preservation 
who  may  make  them  available  to  the 
public  for  inspection  and  review  as  re¬ 
quired  by  Section  3(a),  Public  Law'  93- 
291. 

(b)  Advisory  Counsel  on  Historic 
Preservation.  If  the  district  engineer 
determines,  as  a  result  of  cultural  re¬ 
sources  investigations  and  coordina¬ 
tion,  that  there  will  be  an  effect  on 
sites  included  in  or  determined  by  the 
Secretary  of  Interior  as  being  eligible 
for  inclusion  in  the  National  Register, 
he  will  provide  the  Advisory  Council 
an  opportimity  to  comment  on  the 
matter.  Any  comments  provided  by 
the  Advisory  Council  will  be  consid¬ 
ered  by  the  district  engineer  when  he 
takes  into  account  the  effect  of  the 
project  or  other  undertaking  on  any 
properly  included  in  or  eligible  for  in¬ 
clusion  in  the  National  Register. 

(c)  State  Historic  Preservation  Offi¬ 
cer.  (1)  Upon  completion  of  the  cultur¬ 
al  resources  reconnaissance  report,  the 
district  engineer  shall  forward  a  copy 
to  the  appropriate  State  Historic  Pres¬ 
ervation  Officer  requesting  his  views 
concerning  the  significance  of  proper¬ 
ties  described  in  the  report,  and  espe¬ 
cially  any  properties  recommended  by 
the  principal  investigator  for  further 
.study  during  Phase  II  AE&D  studies. 
The  State  Historic  Preservation  Offi¬ 
cer  should  be  requested  to  furnish  any 
additional  information  concerning  ar¬ 
cheological,  historical,  or  cultural  sites 
in  the  project  area  which  w'ere  not 
identified  in  the  reconnaissance 
report.  The  views  of  the  State  Historic 
Preservation  Officer  shall  be  discussed 
in  the  plamiing  report  and  draft  EIS, 
and  the  exchange  of  correspondence 
appended  thereto.  In  cases  where  his 
comments  are  unavailable  prior  to  dis¬ 
tribution  of  the  draft  EIS,  he  will  be 
specifically  requested,  in  the  letter 


transmitting  the  draft  for  review  and 
comment,  to  furnish  a  reportse  for  in¬ 
clusion  in  the  final  EIS. 

(2)  Should  the  cultural  resources 
survey  conducted  during  the  Phase  II 
COM  studies  reveal  sites  considered 
eligible  for  the  National  Register, 
statements  detailing  such  assessments 
will  be  completed  by  the  principal  in¬ 
vestigator  and  forwarded  to  the  State 
Historic  Preservation  Officer  by  the 
district  engineer.  The  State  Historic 
Preservation  Officer  should  be  a.sked 
to  return  the  eligibility  statements, 
with  his  comments,  to  the  district  en¬ 
gineer,  who  w'ill  forward  them  to 
Chief,  Office  of  Archeology  and  His¬ 
toric  Preservation,  Heritage  Conseiwa- 
tion  and  Recreation  Service,  with  a  re¬ 
quest  for  determination  of  eligibility 
for  the  National  Register.  A  copy  of 
the  letter  of  transmittal  shall  be  pro¬ 
vided  the  State  Historic  Pre.servation 
Officer  and  the  Advisory  Council  on 
Historic  Preservation. 

§305.18  Contract  Procedures  and  Reports. 

In  instances  where  the  district  engi¬ 
neer  contracts  directly  with  a  qualified 
university,  museum,  firm,  institution, 
foundation,  agency  or  individual,  the 
contract  shall  conform  to  standard 
consultant,  expert  or  non-personal  ser¬ 
vices  contracting  procedures  as  re¬ 
quired  by  Section  22  of  Armed  Ser¬ 
vices  Procurement  Regulation  (ASPR) 
and  Section  22  of  Engineer  Contract 
Instructions,  ER  1180-1-1. 

(a)  Many  such  in.stitutions  are  unfa¬ 
miliar  with  these  types  of  contracts. 
Therefore,  contracting  officers  should 
include,  as  a  condition  of  the  contract, 
a  requirement  that  neither  the  con¬ 
tractor  nor  his  representatives  shall 
release  any  sketch,  photograph,  report 
or  other  material  of  any  nature  ob¬ 
tained  or  prepared  under  the  contract 
without  specific  wTitten  approval  of 
the  contracting  officer  prior  to  the 
time  of  final  acceptance  of  the  report 
by  the  Government, 

(b)  Post  authorization  cultural  re¬ 
source  surveys  and/or  mitigation  ex¬ 
ceeding  $100,000  may  be  implemented 
only  after  prior  written  approval  of 
the  division  engineer.  A  copy  of  the 
district  engineer’s  letter  of  justifica¬ 
tion  and  the  division  engineer’s  en¬ 
dorsement  (or  a  copy  of  the  approved 
Cultural  Resources  Feature  Design 
Memorandum),  shall  be  provided 
DAEN-CWP-P  for  information. 

(c)  Cultural  resource  reconnaissance 
and/or  survey  reports  funded  by  the 
Corps  of  Engineers  will  include  a  de¬ 
scription  of  procedures  utilized  to  col¬ 
lect  and  evaluate  information  present¬ 
ed.  This  description  shall 'be  in  suffi¬ 
cient  depth  to  allow  for  adequate 
review  and  critique  of  the  investiga¬ 
tions  and  assessments.  In  addition,  all 
such  reports  shall  include,  at  a  level  of 
precision  and  confidence  commensur¬ 
ate  with  the  scope  of  project  investiga¬ 


tion  underway,  the  principal  investiga¬ 
tor’s  professional  fjwessment  of  the 
followmg  for  each  alternative  project 
proposal  investigated. 

(1)  The  kinds  of  cultural  resourcas 
present  or  inferred  to  be  present  and 
an  estimate  of  regional  disttibutional 
relationsliJpa  thereof; 

(2)  The  significarjce  of  identified  cul¬ 
tural  resource.s  arid  a  professional 
opinion  of  their  eligibility  for  the  Na¬ 
tional  Register  of  Historic  Places; 

(3)  The  effects  of  loss  of  all  or  parts 
of  the  resources  upon  future  investiga¬ 
tions  or  appreciation  of  cultural 
values;  and, 

(4)  Recommendations  for  mitigation 
of  unavoidable  losses  of  significant 
cultural  resources  in  the  event  the 
evaluated  alternative  is  implemented. 

(d)  Upon  award  of  the  contract,  a 
complete  copy,  including  the  Scope  of 
Work,  research  study  design  and  cost 
to  the  United  States,  will  be  forwarded 
by  the  district  engineer  to  the  appro¬ 
priate  fi*^id  official  of  the  Heritage 
Conservation  and  Recreation  Service 
for  use  in  compiling  the  annual  report 
to  Congress,  required  by  Section  5(c), 
Pub.  L.  93-291,  on  accomplichments 
and  costs  of  the  program  authorized 
by  that  Act. 

(e)  Upon  completion  of  a  cultural  re¬ 
source  study,  the  district  engineer  will 
forward  two  copies  of  the  draft  report 
to  the  Chief,  Office  of  Archeology  and 
Historic  Preservation.  Heritage  Con¬ 
servation  and  Recreation  Service,  for 
review  and  comment.  Review  copies 
shall  also  be  furnished  the  State  His¬ 
toric  Preservation  Officer,  State  Ar¬ 
cheologist  and  State  Historian,  and 
may  be  sent  to  other  qualified  individ¬ 
uals,  institutions  or  agencies  for  com¬ 
ment  at  the  discretion  of  the  district 
engineer.  Addressees  should  be  advised 
in  the  transmittal  letter  that  if  no  re¬ 
sponse  IS  received  within  a  specified 
time,  the  Reporting  Officer  will 
assume  that  they  are  in  agreement 
with  the  report.  Copies  of  final  reports 
shall  be  furnished  to  the  National 
Park  Service;  the  appropriate  State 
Historic  Preservation  Officer;  the 
Chairman  of  the  Department  of  An¬ 
thropology,  National  Museum  of  Natu¬ 
ral  Hj.story,  Smithsonian  Institution; 
the  State  Archeologist  and  State  His¬ 
torian,  and  the  OCE  Library,  ATTN; 
DAEN-ASI-L. 

(f)  Funds  may  be  transferred  to  the 
National  Park  Service  for  archeologi¬ 
cal  and  other  cultural  resource  investi¬ 
gations  at  authorized  Civil  Works  pro¬ 
jects  when  such  a  procedure  is  consid¬ 
ered  appropriate  by  the  district  engi¬ 
neer.  It  will  then  become  the  responsi¬ 
bility  of  the  Heritage  Conservation 
and  Recreation  Service  to  provide  a 
Scope  of  Work,  including  any  specific 
requirements  of  the  district  engineer. 
The  Heritage  Conservation  and  Re¬ 
creation  Service  shall  insure  the  qual¬ 
ity,  competency  and  timely  completion 
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of  the  report  resulting  from  the  inves¬ 
tigation  and  be  prepared  to  defend  tlie 
report  in  the  event  of  litigation  or 
other  adverse  action.  Prior  to  accep¬ 
tance  of  any  report,  the  Service  will 
forward  a  draft  manuscript  to  the 
Corps  for  review  and  comment.  In  all 
cases,  culturar resources  reports  will 
provide,  in  a  timely  manner,  specific 
information  needed  for  related  Corps 
of  Engineers  reports.  Ail  contract  re¬ 
ports  will  include  a  brief  synop.sis  suit¬ 
able  for  publication  in  an  abstract 
journal. 

(1)  Reporting  Officers  shouid  give 
consideration  to  requiring  contractors 
to  provide  sufficient  information,  in 
laymen’.s  terms,  to  allow  preparation 
of  brief  but  informative  brochures  or 
other  reports  which  will  be  of  interest 
to  project  visitors  and  other  members 
of  the  general  public. 

(2)  Materials  recovered  from  Federal 
lands  are  the  property  of  the  United 
States.  Normally,  tliese  materials  will 
be  maintained  at  the  institutional  fa¬ 
cility  of  the  principal  investigator 
where  they  will  be  permanently  avail¬ 
able  to  other  researchers.  Arrange¬ 
ments  may  also  be  made  by  district  en¬ 
gineers  with  reputable  museums  and 
large  universities  to  provide  storage 
and  curatorial  services  for  material.s 
recovered  as  a  result  of  activities  per¬ 
formed  by  in-house  personnel  or  by 
contract  with  private  firms  or  other 
in.stitutions  lacking  adequate  facilities 
of  this  nature.  After  completion  of  tlie 
nece.ssary  analysis  and  report,  these 
materials  may  be  used  by  the  holding 
institution  if  not  required  by  the 
Corps  of  Engineers  for  interpretative 
displays  In  project  offices,  visitor  cen¬ 
ters,  or  other  appropriate  areas  for  the 
Information  and  benefit  of  the  public. 

(3)  Plans  for  such  displays  .should  be 
identified  in  the  Phase  I  GDM  with 
details  developed  in  the  Phase  II 
GDM  and  applicable  Feature  Design 
Memoranda.  For  further  guidance,  see 
ER  1130-2-401. 

§305.19  R<‘port  Control  (UCS 
CWP-10). 

Report  Control  Symbol  (DAEN- 
CWP-10)  is  a.ssigned  to  the  require¬ 
ment  stated  in  various  paragraphs  of 
the  regulation,  to  submit  nominations 
to  the  National  Register  of  Historic 
Places.  The  Department  of  the  Interi¬ 
or  report  control  number  for  the 
nomination  proces.s  is  DOI~1005. 

§  305.20  Effective  date. 

This  regulation  is  effective  as  pub¬ 
lished  in  the  Federal  Register  and 
codified  as  33  CFR,  Part  305. 

For  the  Chief  of  Engineers. 

J.^MES  N.  Ellis, 

Colonel,  Corps,  of  Engineers. 

Executive  Director,  Engineer  St^f. 


Appendix  .4.— Synopsis  of  Pertinent 
Authorities 

1.  The  National  Environmental  Policy  Act 
of  1969  (42  U..S.C.  4221-4347)  includes  a  dec¬ 
laration  of  the  environmental  policy  of  the 
Federal  Government  and  establishes  the  re- 
."sponsibilities  of  the  Federal  Government  in 
this  regard.  Tins  Act  requires  that  Federal 
agfncles  utilize  an  interdisciplinary  ap¬ 
proach  in  planning  and  decision  making  and 
that  they  prepare  environmental  a.ssess- 
ments  and  environmental  impact  state¬ 
ments  in  the  process.  The  Act  envisions  that 
historic  and  other  cultural  resources  will  be 
considered  in  this  process  along  with  other 
envi.'onmci.tal  factors. 

2.  Antiquities  Act  of  1906  (16  U.S.C.  431- 
433)  makes  It  a  Federal  offen.se  to  appropri¬ 
ate,  excavate,  injure  or  destroy  any  historic 
ruin  or  monument  located  on  lands  owned 
or  controlled  by  the  United  States  without 
permission  from  the  Secretary  of  the  De¬ 
partment  having  jurisdiction  thereof.  Fur¬ 
ther  guidance  on  this  matter  is  contained  in 
ER  405-1-875,  7  May  1973. 

3.  Historic  Sites  Act  of  1935  (16  U.S.C. 
461-467)  decla.-es  it  national  policy  to  pre¬ 
serve  for  public  use  cultural  properties  of 
national  sivvi^^icance  and  vc.'^ts  certain 
powers  in  tl.e  Secretary  cf  the  Interior  in 
this  regard. 

4.  National  Historic  Preservation  Act  of 
1966,  as  amended  (16  U.S.C.  470),  estab¬ 
lishes  national  policy  for  historic  preseeva- 
tion,  authorizes  expansion  and  maintenance 
by  the  Secretary  of  the  Interior  of  a  Nation¬ 
al  Register  of  Hl.storic  Pi.aces.  and  creates 
the  Advisory  Council  on  Historic  Pre.sei  va- 
tlon.  Section  106  of  the  Act  specifies  that 
Federal  agencies  shall,  prior  to  the  approval 
of  the  expenditure  of  any  funds  on  an  un¬ 
dertaking  or  prior  to  the  Issuance  of  any  li- 
cen.se  a.s  the  ca.se  may  be.  take  into  account 
the  effect  of  the  undertaking  on  any  proper¬ 
ty  included  in  or  eligible  for  inclusion  in  the 
National  Rcgii.ie'-  and  shall  afford  the  Advi¬ 
sory  Council  on  Historic  Preservation  a  rea¬ 
sonable  oppori  unity  to  comment  with 
regard  to  such  undertaking. 

5.  The  Reservoir  Salvace  Act  of  1950,  as 
amended  by  Pub.  L.  93-291  (16  U.S.C.  469). 
.specifically  provides  for  the  preservation  of 
historical  and  archeological  data  which 
might  olherwi.se  be  irreparably  last  or  de¬ 
stroyed  as  the  direct  result  of  any  alteration 
of  the  terrain  by  any  Fc<leral  construction 
project  or  FVderally  licensed  project,  activi¬ 
ty  or  program. 

a.  Before  undertaking  construction  of  a 
dam  or  issuing  a  license  to  any  private  indi¬ 
vidual  or  corporation  for  the  construction  of 
a  dam.  a  Federal  agency  shall  notify  and 
provide  details  of  the  project  to  the  Secre¬ 
tary  of  the  Interior. 

b.  likewise,  whenever  any  Federal  agency 
finds  (through  the  course  of  its  nor.mal  co¬ 
ordination.  investigations  and  surveys),  or  is 
notified  by  an  appropriate  authority  that  its 
activities  in  connection  with  any  Federal 
construction  project  or  Federally  licen.sed 
project,  activity  or  program,  may  cause  irre¬ 
parable  loss  or  destruction  of  significant  cul¬ 
tural  resources.  It  shall  notify  the  Secretary 
of  the  Interior,  and  may  request  him  to  un¬ 
dertake  or  may  itself,  with  funds  appropri¬ 
ated  for  such  projwt,  program  or  activity, 
undertake  the  recovery,  protection  and 
preservation  of  such  resources  (including 
preliminary  survey  or  other  Investigations 
as  needed  and  analysis  and  publication  of 
investigation  reports). 

c.  Where  Federal  construction  projects  are 
directly  involved,  up  to  one  per  centum  of 


the  amount  authorized  to  be  appropriated 
for  the  project  may  be  e.^pended  for  such 
survey  and  salvage  work. 

d.  This  Act  provides  the  Department  of 
the  Interior  with  the  authority  to  accom¬ 
plish  the  survey,  recovery,  protection  and 
preservation  of  cultural  data  at  areas  such 

a.s  those  subject  to  Department  of  the  Army 
regulatoiy  pennils  and  authorizes  the  ap- 
prop.'iation  of  funds  for  tiiis  tipe  of  activ¬ 
ity. 

e.  Where  emergency  programs  are  in¬ 
volved  no  recovery  or  salvage  work  is  re¬ 
quired  if  such  activities  would  impede  the 
emergency  effort. 

f.  The  Secretary  of  the  Interior  is  to 
report  annually  to  Congrc.ss  on  Federal  ex¬ 
penditures  and  accomplish menls  under  this 
statute. 

6.  Execv.tive  Order  11593  cstabii.shes  as 
policy  tliat  the  Federal  Government  sliall 
provide  leadersh.ip  in  preserving,  restoring 
and  maintaining  the  hi.storic  and  cultural 
environment  of  the  Nation,  and  states  that 
Federal  agencies  shall  (1)  administer  the 
cultural  properties  under  their  control  in  a 
spirit  of  .steward.ship  and  trusteeship  for 
future  generaliorii;  (2)  initiate  me.asures 
nece.s.sary  to  direct  their  policies,  p;an.s  and 
programs  in  such  a  way  that  federally 
owned  sites,  structures,  and  objects  of  his¬ 
torical  or  .'ircheological  significance  are  pre¬ 
served.  restored  and  maintained  for  the  in¬ 
spiration  and  benefit  of  the  people,  and  (3) 
in  consultation  with  the  Advisory  Council 
on  Historic  Preservation,  institute  proce¬ 
dures  to  assure  that  Federal  plans  and  pro¬ 
grams  contribute  to  the  preservation  and 
enhp.nceinent  of  non -Federally  owned  sites, 
structures  and  objects  of  historical,  archi¬ 
tectural  or  aecheoiogi.''al  significance.  It  also 
established  responsibilities  of  the  heads  of 
Federal  agencies  to; 

a.  No  later  than  July  1.  1973,  locate,  inven¬ 
tory.  and  nominate  to  the  Secretary  of  the 
Interior  all  sites,  buildings,  districLs  and  ob¬ 
jects  und»  r  tlieir  jurtsdUaion  or  control  that 
appear  to  qualify  for  listing  on  the  National 
Register  of  Histone  Places. 

b.  Exercise  caution  during  the  interim 
period  to  a-ssure  that  any  Federally-owned 
property  that  might  qualify  for  nomln.atioii 
is  not  iraclverlcntly  transferred,  .sold,  de¬ 
molished  or  sub-staiifialiy  altered  Any  ques¬ 
tionable  aetiorm  shall  be  referred  to  the  Sec¬ 
retary  of  the  Interior  for  an  opinion  re¬ 
specting  the  property's  eligibility  and  where 
a  property  is  likely  to  be  eligible,  the  agency 
head  stiall  reconsider  tiic  propo.sal  in  light 
of  natio  lal  environmental  and  preservation 
policy.  Where,  after  such  reconsideration, 
the  age'ncy  head  proposes  to  transfer,  sell, 
demolish  or  substantially  alter  the  property, 
he  shall  not  so  act  until  the  Advisory  Coun¬ 
cil  on  Historic  Preservation  shall  have  been 
provided  an  opportunity  to  comment  on  the 
proposal. 

c.  Initiate  measures  to  a.s.sure  that  where 
a.s  a  result  of  Federal  action  or  a.s.slstance  a 
property  listed  on  the  National  Register  of 
Histoiic  Places  is  to  be  sub.st  antially  altered 
or  demolished  records  shall  be  made  of  the 
property. 

d.  Initiate  procedure.s  to  provide  for  the 
maintenance  of  Federally  owned  and  regis¬ 
tered  sites. 

e.  Submit  procedures  to  the  Secretary  of 
the  Interior  and  the  Advisory  Council  on 
Historic  Preservation  no  later  than  January 
1,  1972. 

f.  Cooperate  with  purchasers  and  transfer¬ 
ees  of  a  property  listed  on  the  National  Reg¬ 
ister  of  Historic  Places  in  the  development 
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of  viable  plans  to  use  such  property  In  a 
manner  compatible  with  preservaiion  objec- 
Uves  which  do  not  result  in  an  unreasonable 
economic  burden  to  public  «r  private  inter¬ 
ests. 

Appendix  B.— IReserved] 

Appendix  C.— Warninc  Sign 
D.S.  eOVERNMENT  PROPERTY 
REGISTETJED  national  historic  SITE 

Whoever  willfully  excavates,  removes,  or 
Otherwise  causes  damage  to  the  National 
historic  resources  and  property  located  on 
these  lands  shall  be  subject  to  prosecution 
under  Sections  641  and  1361  of  Title  18, 
United  States  Code.  Such  prosecution  may 
result  in  a  fine  of  not  more  than  $10,000  or 
Imprisonment  for  a  term  not  to  exceed  10 
years,  or  both.  Violators  will  be  prosecuted. 

[FR  Doc.  78-8785  F'iled  3-31-78;  8:45  am] 
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